OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN March 15, 193¢

i,

AYTTORNEY GENERAL

Honorable E. P. deliillen
County Auditor

Robertson County
Franklin, Texns

Dresr Sir:

an attomoy nnder :
that the contraocot

as ,ember 5, uza, ampt it
the sticrney was to be

sthe) in whieh ta prosesuts to final
Judgment anit .1.10& ' semder 31, 1938{"&4 that the at-
torney was sael of 15% on ell amonnts whioch he

, / 375 N ERat "A' mumber of dalinqmt taxpeyers

took advantegze of the ght to pay delinquent teaxes on the installw
hetibg presel L in Article 73450 (Acts 1937, Forty~fifth
Leglslature , 9&3_ oh/ 442) of ths Revised Civil &katt:&u of Tezas.
Your statement the 8¥s that ia December, 1938, this attormey filed
these Individuala who had taken advantage of this par~

bo-wit, Article 73450; md vhile these sults are
pending thazge muuams hare cm@iﬁmﬁ - meKe . mn- paymntz as
prescribed in the law,

On t.hs basis of these facts, you ask the rollawing ques~
ticnss ‘

“{1) Is the Contraector eantitled Lo Commis~
slon on delinquent taxes sollected from Individ-
4  uals taking adventage of the partial paywment plan,
where payments were madée prior to Becembur 3let,
i938.



lonorable I, T. ¥McHillan, March 15, 1939, Page 2

"{Z) Iz tie Contractor entitled to Comnig-
slon on delinquent taxes collected from Individ-
ualg taking adventage of the partial payment
Plan, sgaingt whom sults hed been file¢ prior to
Docember 3lst, 1938, and payments made after
January lat, 1939, and before June 30th, 1938,."

The angswers.to your oueationa involve a construstion of
Article 7345¢c (4cts 1937, Forty-fifth Legislature, p. 923, ch. 442);
and we are cuoting the parts of that statute that ere mtcrial to
this discussion:

"Scction 1, On aad after July 1, 1337, tax-
peyers owing delinguent State and County taxes,:
covering dboth real estate anéd personal property,
shall be permitted to pay such delinguent taxes
in partial payments under & system whichshall
be hereinarter provided for,

"Segtion 2, The .usauor and cometor of
Taxes of each county of this State shall create
and establish a partidl peyment or installmemt
aocount system whereby all delinquent taxpayers
desiring to pay their texas under tha pm‘rhioan
PO R SN 7 <8 m ”t MY “kmt - SRS R A.,-, e

"3eotion 3. All puymsnta receivad by the M-
gsessor and Collesctor of Tares under the provise
ions of this iact shall be due and payadle within
twenty (£0) months from the date of July 1, 1987,
suoh payments being due snd peayable in ten {10)
equal installments, provided that the first pay-
ment of suoh lal payments nhall ‘be m&o on or
before September 1, 1937,

*8&2&9:1‘:.61:' arterip:yj.ns one O more t‘i:“
stallmants elingquent taxpayer pays no -
ther 1nﬂnllmt or installmenty for o p.ria of
four (4) months, all of the wemaining :
ments of said dslinquent texes shall) ‘begoma, d.uo
and payabls, and it will thereupon beccms the

duty of the Gounty Attorney of District Attamey
or Criminal District Attoraey im counties where
there is no County Attornez to i.natitnte sait for
the collsotion thereof,

"Section l2a, The provieions of this Act
shall not affeot any delingusnt tax suits filed
in ocourts of competent Jurisdlotion befors the
effectlive date of this Aet in the counties or
other political suybdivisions avalling themselves
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of the provisions of this Act.”

1 Toaw woes noasadl hvy tha Tacials
t

Mey 22, 1937, end 1t did not go into effect until ninety deys after
ad journment.

It will be noticed that it provides that these delinguent
taxpayers "shall be permitted to pay such delinguent taxes in partial
ga yments® (Seotion 1), provided they ¢o certain thinga, among whish

paying the first instellment by September 1, 1937 (Seection 3),.
It is our conclusicn that when they do those certain things they
then have & right tc pay those texes in that manner, that is, in
the partial payments prescribed by the statute; and 1t is a vio-
lation of the statute to compel them to pay them otherwlse, The f£1l-
ing of a law suit against them for such taxes would be an attempt to
compel them %o pay them otherwise, and we belleve that such a law
sult is iavalid and cannot bo maintsimd.

The words of Beetion 4 alsa lead to this same conolusion,
Saets.on 4 provides that if, after paying cne or more installments
the delinquent taxpayer fai:.a to pay the other installuments “it 'Iin
thereupon become the duty of the County Attornsy * * ¥ ¢o institute
suit for the ocollection thersof." We belisve that this provision
alec meens that es long as they 4 - the instellments that the -
Uocunty Attorney, or aay attorney s the ﬁm ‘o file tax. nitn,'fa.;,;
shnll not institute suit for these tnxes. ' -

The words in aeetion 12a likewise support our belief, Beo-
tion l2e provides that this Act shall not affect delinguent tax
suits £ilsd before the sffactive date of the Aot, is las.tqaa. to
eonslude that ths Legislature intended by the use ef this 1
that the Ant should ap tc eny delinquent tax suits filed
the effective date; and it 414 ap to those sults it wo nly _
mean that auch auita ecmld oot be m talned.

Aggording to the facts given, all of t.bau suits were filed

in Damber. 1930, which was after the effective e.t. of this Ast.

It is tm tlmt there was no comumtiah s!.ﬂm to the
State for granting en extension of time to. the ie who owe thege
$axes by the pesssge of tlles atatute, Dut it ie o in the casw of
debts created by contraet that oconsideration is nqu!.raa in ordex to
make an extension of time for pawmt. valid. In Bender vs. Ptatt,

¥ & ¥ g tax 18 not a_debt orsated hy aantract.
It is created by law * * %, ;

In this case we are faced with the faot that this ocontract
was entered into on May £6, 1937, whioh was prior to the time the par-
tisl payment law toek effect in Angmt 1637. It is cleimed by the
sttorney in the contract that the partial payment law cannot be in-



i
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voked to interfere with lew sulta that he files because it would bLe
violative of Artiocle I, Seotion 10, of the Constitution of the
United Btates, which provides that no state shall pass any law im-
palring the obdligation of a contrset. This provision of the Consti-
tution is designed to prevent the State from bresching contraots
that it mekes and fyom passing laws that nullify contracts between
persons, but it does not apply in this case for the reasons stated
in 1 Gooley on Taxation, 4th Ei., 8518, as follows:

n% * % 5 gontrect between individuals cannot
deprive the taxing power of any right to tax,
nor can & municipality contract away the t.ax-
ing power of the state."

The general rule on this queation is well stated in Roysal
li!.naral Asgociation vs. Lord (U.8. C Ceh.} 13 Fed. (24) 827, as fol~
lows: :

*It is urged that the aot violates that pro-
visiotn of the Jonstitution of the Un:ltad States
‘ which gmvﬂu that 'no state ghall * * * pass
R . any * law fmpairing the ad tion of cone
=T tyacts,' Article 1, 3so. 10, Glving the argu~ -
e ment in that behalr due wight and oonsidmuon,
Fe o A% doed nob, _that the vision referyed. == . -
T to is appuu bm. The laws as to taxation
Mthoamneorthchwinany rtioulay yeor
are subjest to constant changs. . eontraots are
s mao gub jeot to the ri apd the power of the
it state to make such fsation in the laws with
Tespect to future tazation as may seem nesessary,
T Contracting parties may not in effect agree tat
w0 the state ghall not nodiry its revenus laws, or
shall not aither insrease or diminish the mcn
of texation,"

g Other cases which adhere to. th:la are 8.0.8:: &. Gm
<ruaue1s; mu.mm.uh.u.m.um.

fd 01ty of Rochester ¥8, Roctiester Ry. ﬁ“n 182 m'r. “t !43.
3, 70 LAy 775, .

'!ha 1anamgo of tha came of Jones ve. \?ﬂ.um. 131 Tox.
45 3.4, {24) 130, by the augma Court of Texas, indieates that
his is the rule in 'rem. hat gese inoan opinion by Chisf Juse
tiee Cureton the court held valid a statute passed in 1931, whish
- remitted interest and penalties on all State and County nqunnt
taxes provided the taxes were pai:& in full by Januwary 51 1932; end
the vourt said:

"Fhe statutes from t;m to timie have con-
tained provisions for the oolleoction of delin=-
quent taxes by attorneys or others by contrects
for a percentage of the tax, or taxes, interest,
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and penalties collected. Vernon's Ann, Civ. S5t.,
Arts, 7330, 7344, Axte. 7264a, and 7535a. The
power to make contracts under these statutes is
gudbordinate to the geuneral legislative power to
impose, increase, diminish, or remit penalties
for tex delinquencies, and the existence of such
contracts, where taxes have neither been pald nor
reduced to judgment, dces not prevent the re-
mission statute from being effective, and the
delinguent taxpayer has the some right to pey
his taxes without paying penalties and interest
(so-called) that he would have had such contracts
never bvecn made.”

¥ie belleve that the sbove ocited cases, and particulerly
the quoted Texas case, support our belief that when the, attorney
in this case entered into this c¢ontract he Xkirew the state had the
inherent power to. pass such taxing laws ag it deemed best for its
oi‘bizens and that hia contract would be aubj»ect to such l.am.

These m lead us to the- counluuion that these suita.

whieh were filed in Decembder, 1938, against. -persons who had taken

mantagu of the partial payment tax law and were complying there~
with, eennot de maintained:; am® no comaisgion or tees can be claimd

_by tho attorney by virhxa nr thtu mm- e

A N LU

But et us boasj.acr the - pa:mnts prior ta tha ﬁ.lins cd.’ '

the law suits., The contraet provided that the attorney .was to ro-

ceive a comission of 134 on 2ll amounts which he was instrumental

. _4n oclleoting. Clearly, if these delinqguent taxpayers cams in and

took advantage of the partial paymeant plan and begAan paying taxss
thereunier after they had received a notice from the tax attornsy -
we feel that he was thersby instrusental in eollecting thess taxes
and he is ertitled %o a commission thareon. Tha contraot was to
oxpire on Decenber N, 1938, except that the attorney was to have
#ix months in which w pmcmtt suits to final Judgment., But, s»
ws have already explainsd, these particular suiits involved in ‘hhh

_opinion, oould not be prosecuted, and, therefore, we ars not oR~
~cerned with them., As far as we are coBcarTsd: in. thle - '

t!tt
ocontrasct expires December 31, 1958; and, therafiie,She tex attors /
ney could not revssive oemisaiou on thasc aolmsim mer Déga”
enbher 31, 1938, ‘

Our apnswer to your f&t question i.s t.hat. ir thess delin-
quent taxpayers came in and began under the partial deyment
law (Art. 7345c¢) without having redeived & notine from the tax at-
torney, or before receiviag such a notioe, then ths fax attorney is
not entitled to & comisasion thereon, but if they came efter rsceiv-
ing such a notlce then he is entitled to a commission on the payments
mmde prior to December 31, 1838,
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Our answer to your second quesation 1s that tax suits filed
against persons who hsd taksn esdvantage of the partial payment tax
law, and were complying therewith cannot be meintained, and a tex at-
torney cannot c¢laim commissions on colleotions by such sults; and,
therefore, in this case the tax attorney is not entitled to commis-
sions on oolleotions nede after Decenber 31, 1938, from persons who
were teking advantage of the partial peyment tax law.

Yours very truly
ATTOINEY GENERAL OF TEXAS

2y D0l P fezrm

Ceell ¢, Lotsah
Asgistant

&



